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STATEMENT OF QUESTIONS PRESENTED 

In the Government’s opinion the questions presented are: 

1. Whether the district court properly denied the motion 
for a judgment of acquittal by reason of insanity because 
on the evidence presented the issue of criminal responsi¬ 
bility was for the jury. 

2. Whether the district court properly denied the motion 
for a judgment of acquittal by reason of insanity because 
in the absence of a clear waiver by the defendant and con¬ 
sent by the Government such a judgment would interfere 
with the defendant’s right to trial by jury on his plea of not 
guilty. 

3. Whether the district court properly charged the jury 
with respect to the tests of criminal responsibility under the 
Durham decision. 

4. Whether prejudice to the defendant from the failure 
to conduct a preliminary hearing on the admissibility of 
his confession was avoided because on the evidence any 
issue as to the voluntariness of his confession had to be 
submitted to the jury. 

5. Whether the trial judge properly exercised his dis¬ 
cretion in refusing to grant a continuance or a mistrial 
when a witness became ill. 

6. Whether the trial judge properly instructed the jury 
on the crime of manslaughter when he instructed them that 
words alone would not reduce a homicide from murder to 
manslaughter. 
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counterstatement of the case 

This is an appeal from a judgment of conviction of mur¬ 
der in the second degree (R. 1249). The judgment was 
entered and appellant (hereafter referred to as defendant) 
was sentenced on January 20,1956 (R. 1245). On that same 
day an order was entered by the District Judge allowing an 
appeal in forma pauperis (R. 1248). The notice of appeal 
was filed on January 25, 1956 (R. 1249). On May 11, 1956 
this Court entered an order allowing appellant to proceed 
with copies of the stenographic record in lieu of reproduc¬ 
ing the trial proceedings in the joint appendix, and the 
original transcript of proceedings is now before the Court. 
The facts in the case are set forth below. 

A. The Commission Of The Crime 

The victim of the crime was Helen J. Wright, the defend¬ 
ant’s estranged wife (R. 56-57, 200). She was employed 
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at Georgetown University (R. 201). On the morning of 
June 20, 1951 at about 7 a. m., while on her way to \rork, 
she was accosted by the defendant at the corner of 36th and 
0 Streets, N. W., in the District of Columbia, which is near 
the University (R. 71, 84, 132-133, 201). According to eye¬ 
witnesses who observed the crime, the defendant and his 
wife became involved in an argument (R. 72, 84). Suddenly 
a shot was fired from a gun the defendant was holding (R. 
72, 84). After the shot Helen Wright turned away from 
her husband and ran up the street crying “somebody help 
me, my husband shot me.” (R. 72-73). While she was in 
flight, the defendant fired three or four more shots at her, 
emptying his gun (R. 73, 85, 104). The victim finally col¬ 
lapsed at the intersection of 37th and 0 Streets, N. W., 
where she was picked up and taken to the University gate¬ 
house by a guard stationed there (R. 62-63). She died on 
July 2, 1951 as a result of her wounds (R. 122). 

After the shooting the defendant looked across the street 
towards several student nurses on their way to the George¬ 
town Hospital (R. 74, 86). He then turned and started 
walking in the direction away from them (Ibid). Mean¬ 
while, in response to a radio call, Private Morton J. Walker 
of the Metropolitan Police Department appeared at the 
gatehouse (R. 98-99). After a conversation with the guard 
he immediately proceeded down 0 Street in a scout car 
(R. 100). He spotted the defendant standing on the north¬ 
west corner of 33rd and O Streets, N. W. with his arms 
folded in front of him (R. 100-101). The officer told the 
defendant to put his arms down (R. 101). When the de¬ 
fendant did so, the officer observed a gun in his hand (R. 
101). When the officer told the defendant to drop it, the 
defendant thumbed the trigger as if attempting to shoot 
himself with the empty gun (R. 102). He then dropped the 
gun to the ground and it was recovered by the officer 
(R. 102). 

The officer asked the defendant if he had just shot a 
woman, and the defendant said “I did it, I did it.” (R. 105). 
The officer then took the defendant back to the gatehouse 
where his wife was lying practically unconscious (R. 106, 
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63). He was there identified by the student nurses who had 
witnessed the shooting (R. 75, 87-88). While in the gate¬ 
house the defendant again admitted that he had shot his 
wife (R. 92). While still at the gatehouse he was ques¬ 
tioned briefly by Detective Sergeant Lawrence A. Hartnett 
of the homicide squad who was also there. He told the 
Detective that he and his wife “just couldn’t get along 
together” and that he had decided the night before to shoot 
her (R. 197). 

The defendant was then taken to police headquarters 
arriving there at about 7:20 a. m. (R. 130). While at head¬ 
quarters the defendant told the police that he and his wife 
had separated in April about two months before the shoot¬ 
ing (R. 132, 200). He said that he had been trying to get 
his wife to come back to live with him and that when she 
refused he decided to kill her (R. 133, 201). He knew that 
his wife was due at work between 7 and 7:30 a. m. so he 
got to the University area about five minutes before she 
arrived (R. 201). He noticed a wrist watch on her arm 
while they w T ere talking and this made him mad (R. 132, 
201). He grabbed the watch off her arm, threw it to the 
ground and then reached into his right pocket and took out 
the gun (R. 132, 201). He claimed that his wife made a 
grab for the gun and he shot her (R. 132, 201). He said 
that when she turned away he shot her twice more (R. 132, 
201). He said that he was going to shoot himself but that 
he was arrested (R. 202). The officers then typed up de¬ 
fendant’s statement and after reading it, the defendant 
signed the confession (R. 133). Officer Walker testified 
without contradiction that no promises or threats were 
made or coercion used in obtaining the confession (R. 134- 
135). The defendant was committed that same morning by 
a judge of the Municipal Court on a charge of assault with 
a dangerous weapon (R. 143). 

On July 3, 1951, a day after the victim died, Sergeant 
Hartnett had another conversation with the defendant at 
the District Jail (R. 205-206). He told the defendant that 
his wife had died and asked the defendant to tell him again 
about the shooting and the trouble he had had with her 
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(R. 206). The defendant told Sergeant Hartnett that he 
and his wife had separated because of an argument they 
had after he came home one night with the smell of liquor 
on his breath (R. 206-207). About a week before the shoot¬ 
ing she promised to come back to him if he would pay up 
all the old bills and get straightened out since she thought 
that would be the best thing to do because they had a 19- 
month-old daughter (R. 207). After that he made arrange¬ 
ments for a room, but two days before the shooting he dis¬ 
covered that his wife did not intend to return to him (R. 

207- 208). The next night he went to a park to get a gun 
which he had hidden there when he and his wife first sepa¬ 
rated (R. 208). He sat in the park most of the night and 
decided then to kill her (R. 208). Wright then recounted 
what had happened on the morning of the shooting (R. 

208- 209). 

B. The Defense Of Insmity 

In his opening statement to the jury defense counsel 
stated it would be shown that at the time of the commission 
of the offense the defendant was of unsound mind (R. 54). 
It was also stated that the jury “will hear from the defend¬ 
ant, from his lips, that he doesn’t recall what happened.” 
(R. 54). This second promise was never fulfilled since the 
defendant did not take the stand. However, there was 
much evidence from psychiatrists regarding defendant’s 
mental condition. 

In sum, eleven doctors appeared. Dr. Francis J. Tarta- 
glino testified that he examined the defendant on May 26, 
1954 while he was at St. Elizabeths Hospital and that he 
concluded on the basis of that examination that the defend¬ 
ant was then suffering from schizophrenic reaction, catonic 
type (R. 415, 416). He stated, however, that no determina¬ 
tion was made at that time as to how long the defendant had 
been suffering from that condition (R. 418). He also said 
that he could not give an opinion as to the defendant’s 
mental condition in June 1951, the date of the crime (R. 
451). He explained that the fact that a person was suffer¬ 
ing from schizophrenic reaction in September 1951 or even 
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in July 1951 would not necessarily mean that he had the 
same illness in June 1951 (R. 425, 451). He pointed out 
that in some cases the disease could develop in a matter of 
weeks while in others it might take months (R. 425). On 
cross-examination, the doctor also expressed his opinion 
that there was not necessarily any causal connection be¬ 
tween schizophrenia and the commission of a murder 
(R. 447). 

Dr. William G. Cushard likewise testified that he could 
not form an opinion as to the defendant’s mental condition 
in June 1951 (R. 468, 481). This Doctor also had examined 
the defendant in 1954 while he was at St. Elizabeths Hos¬ 
pital and on the basis of the examination, the Doctor had 
concluded that the defendant was at that time (in 1954) 
suffering from schizophrenia (R. 467-468). He explained, 
however, that there was a great deal of variation in the 
development of schizophrenia; that in some cases the symp¬ 
toms “become apparent fairly suddenly”, while in others 
the “onset is quite insidious” (R. 469). 

Dr. Cushard also testified that depending on the patient, 
a person suffering from schizophrenia could cook and even 
work for the government (R. 470, 499-500). In reply to a 
question as to whether there was any causal connection 
between schizophrenia and a murder, the Doctor said that 
that would require “very intensive investigation and ex¬ 
amination of the person” (R. 500). He explained that merely 
because a person has a mental disease at the time “does not 
necessarily mean that the crime is the product of the mental 
disease.” (R. 500-501). Amplifying, the Doctor stated that 
whether there was a causal connection would depend on the 
“symptoms that the individual has, and the type of crime, 
the reason for the crime, logical or illogical. . . . ”(R. 501). 
Also “on the type of abnormal ideas which the person has, 
and then whether or not they have any relation to the 
crime which is committed.” (R. 503). In this case, he said 
that the doctors were not able to obtain any information 
upon which we could say that there was a causal connec¬ 
tion (R. 502). The Doctor concluded his redirect examina¬ 
tion by saying in answer to a hypothetical question that he 
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could not express a valid opinion as to causal connection 
based on the data assumed in the question (R. 511 ).* 

Drs. Gilbert, Epstein, Todd and Cavanaugh also did not 
express any opinion on the basis of their examinations of 
the defendant as to his mental condition in June, 1951. 
Dr. Gilbert 2 had examined the defendant on September 3, 
1951, September 15, 1951 and October 1, 1951, while he was 
at the District of Columbia Jail (R. 344). He found that at 
that time the defendant had schizophrenia and was incom¬ 
petent to stand trial, but he expressed no opinion as to the 
defendant's condition in June, 1951 (R. 344). Dr. Epstein 
had examined the defendant on a number of occasions in 
1954 while he was at St. Elizabeths Hospital (R. 531). He 
also found that during that period the defendant was suf¬ 
fering schizophrenia, but he said he had no opinion, as to 
how long he might have been suffering with the disease 
(R. 532,535). Dr. Todd had examined the defendant on June 
1,1953 and June 4,1953, at which time it was found that he 
had schizophrenic symptoms (R. 573-574). She also stated, 
however, that she could not express an opinion as to how 
long the defendant had evidenced these symptoms, or on 
what his mental condition was in June 1951 (R. 574, 580). 
Finally, Dr. Cavanaugh who examined the defendant during 
the course of the present trial and found him presently 
sane, stated that he could not express an opinion as to the 
defendant’s mental condition in June 1951 (R. 717, 718). 

Despite the inability of Drs. Tartaglino, Cushard, Ep¬ 
stein, Todd and Cavanaugh, to express an opinion as to 
the defendant’s mental condition on the day of the crime, 
several of the other expert witnesses on the basis of sim- 


1 The question asked was: “Concerning this causal connection, if 
a patient had schizophrenia, and he believed he was being per¬ 
secuted, that he was having hallucinations, that he heard derogatory 
voices, that he believed his wife was unfaithful, and when he con¬ 
fronted her he saw a watch he believed to be a present from another 
man and shot her in a rage: Would that shooting be a part of the 
mental disease?” (R. 511). 

2 Dr. Gilbert’s testimony was read from the transcript of the first 
trial since he was physically incapacitated at the time of the present 
trial (R. 340). 
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ilarly or more limited examinations, did feel competent to 
do so. Dr. Perretti was one of those who expressed the 
opinion that the defendant was sutfering from schizophrenia 
in June 1951 (R. 516). When first called to the stand he 
stated that he did not recollect the defendant or his examina¬ 
tion of him, although he recognized the name (R. 325). His 
recollection at this point was refreshed by a letter which he 
apparently prepared in September 1951 in connection with 
a determination of the defendant’s competency to stand 
trial (R. 326). On the basis of that letter, Dr. Perretti 
stated that he examined the defendant on September 2, 
1951 and that at that time he was suffering from dementia 
praecox, although he could not say which of the four com¬ 
mon types it was (R. 327-328). Later in the trial Dr. Per¬ 
retti was recalled to the stand. In the interim, he had again 
examined the defendant and found that he was then of 
sound mind (R. 513). He concluded, however, on the basis 
of this examination that the “man had been sick for some 
time, and it antedates the offense.” (R. 516). He also said 
that “in retrospect I would say he had dementia praecox 
both of the catatonic and paranoid features.” (R. 517). 
Finally, he answered “Yes” to a hypothetical question as 
to whether the shooting was a product of the mental disease 
(R. 518). 

Dr. Miller, another of the psychiatrists called by the de¬ 
fense, examined the defendant for the first time in Decem¬ 
ber 1955, for approximately 45 minutes to one hour (R. 599). 
On the basis of that examination and medical records made 
available to him, Dr. Miller concluded that the defendant 
had been suffering from schizophrenia since he was between 
eight and ten years old (R. 599-600). He also answered “It 
could very well be” in answer to a hypothetical question as 
to whether the shooting was the product of schizophrenia 
(R. 604). 

A third defense psychiatrist who so testified was Dr. E. Y. 
Williams. He had examined the defendant the day before 
he testified, that is on December 18, 1955, and also some 
“two or three years ago.” (R. 613-614). He concluded on 
the basis of his examination that the defendant was then of 
sound mind (R. 614). He gave it as his opinion however, 
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that the defendant was suffering from mental illness in 
June and July 1951, and he described this illness as “psy¬ 
chomotor seizures with psychosis.” (R. 616). He said he 
had not been able to define the psychosis the first time he 
examined the defendant, but that he now thought that the 
defendant had “a schizophrenic break.” (R. 616). His 
answer to the hypothetical question was “I don’t think that 
the word ‘ product ’ is a good word there. ... I would say 
such a thing is likely to occur in the course of an individual 
with that sort of mentality, but I don’t like to think of it as 
being the‘product’.” (R. 621). On cross-examination, Dr. 
Williams admitted that “psychomotor seizures” were like 
“fits”, that the defendant never had any “fits” in his pres¬ 
ence, and that he got the history of the defendant having 
had such fits from the defendant and from the lawyers “who 
told me of this history from his family.” (R. 627, 628, 
629). 

Dr. Rickman, who was Dr. Williams’ associate (R. 626), 
testified substantially in accord with Dr. Williams’ testi¬ 
mony.! He added that the defendant had told him that 
when he was working as a cook he would “threaten people 
with a knife, or something like that” (R. 671). 3 He also 
added that the defendant had a history of “blackouts” and 
gave his opinion that during a “blackout” a person would 
be unable to distinguish right and wrong or adhere to the 
right (R. 653). Finally, Dr. Odenwald, similarly testified 
as to right and wrong that a person suffering from schiz¬ 
ophrenia could not distinguish between them (R. 686). This 
Doctor first examined the defendant in December 1955 for 
one hour but he nevertheless gave his opinion that the de¬ 
fendant must have been suffering from schizophrenic reac¬ 
tion in June 1951 (R. 683, 691). In answer to a hypothetical 
question on causation the Doctor said “There surely is the 

3 The defendant apparently had made the same or similar state¬ 
ments to some of the other doctors. Dr. Cushard testified, however, 
that while the defendant was at St. Elizabeths, they obtained a 
social sendee report on him. The information in this report was 
that the defendant “got along well with his fellow workers.” 
(R. 493). 
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possibility that this is the result.” (R. 687). On cross- 
examination, however, he admitted that there was “not nec¬ 
essarily” any connection between the crime of schizophrenia 
and the crime of murder (R. 690). 

The only direct evidence of the mental condition of the 
defendant on the day he shot his wife was furnished by 
nonmedical witnesses. Officer Walker, who arrested the 
defendant within minutes after the shooting, stated that dur¬ 
ing the time he talked to the defendant he believed the 
defendant was rational and of sound mind although he was 
nervous (R. 135-136). Officer Hartnett, who was with the 
defendant both on the morning of the crime and the day 
after the defendant’s wife succumbed, was of the same 
opinion (R. 210-211). The officer stated that he had no 
trouble understanding the defendant, that the defendant 
gave responsive answers to his questions, and that as far as 
he could ascertain from looking and listening to the de¬ 
fendant, he was rational at the time (R. 210-211). The 
officer also said that the defendant was coherent during all 
the times that they talked, and he gave it as his opinion 
that the defendant was of sound mind during the critical 
period (R. 210-211). 

STATUTES INVOLVED 

1. District of Columbia Code § 22-2401 (1951) provides as 
follows: 

Murder in the first degree—Purposeful killing — Kill¬ 
ing while perpetrating certain crimes .—Whoever, being 
of sound memory and discretion, kills another pur¬ 
posely, either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in 
the penitentiary, or without purpose so to do kills an¬ 
other in perpetrating or in attempting to perpetrate 
any arson, as defined in section 22-401 or 22-402 of this 
Code, rape, mayhem, robbery, or kidnapping, or in 
perpetrating or in attempting to perpetrate any house¬ 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 
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2. District of Columbia Code § 22-2403 (1951) provides as 
follows: 

Murder in second degree .—Whoever with malice 
aforethought, except as provided in sections 22-2401, 
22-2402, kills another, is guilty of murder in the second 
degree. 

3. District of Columbia Code § 22-2405 (1951) provides as 
follows: 

Punishment for manslaughter .—Whoever commits 
manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceed¬ 
ing fifteen years, or by both such fine and imprison¬ 
ment. 

4. Public Law 313, 84th Cong., 1st Sess. (1955) provides 
in pertinent part as follows: 

• (d) If any person tried upon an indictment or 
information for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of 
its commission, the court shall order such person to be 
confined in a hospital for the mentally ill. 

“(e) Where any person has been confined in a hos¬ 
pital for the mentally ill pursuant to subsection (d) of 
this section, and the superintendent of such hospital 
certifies (1) that such person has recovered his sanity, 
(2) that, in the opinion of the superintendent, such per¬ 
son will not in the reasonable future be dangerous to 
himself or others, and (3) in the opinion of the superin¬ 
tendent, the person is entitled to his unconditional re¬ 
lease from the hospital, and such certificate is filed with 
the clerk of the court in which the person was tried, 
and a copy thereof served on the United States Attor¬ 
ney or the Corporation Counsel of the District of Co¬ 
lumbia, whichever office prosecuted the accused, such 
certificate shall be sufficient to authorize the court to 
order the unconditional release of the person so con- 
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fined from further hospitalization at the expiration of 
fifteen days from the time said certificate was filed and 
served as above; but the court in its discretion may, 
or upon objection of the United States or the District 
of Columbia shall, after due notice, hold a hearing at 
which evidence as to the mental condition of the per¬ 
son so confined may be submitted, including the testi¬ 
mony of one or more psychiatrists from said hospital. 
The court shall weigh the evidence and, if the court 
finds that such person has recovered his sanity and will 
not in the reasonable future be dangerous to himself or 
others, the court shall order such person unconditionally 
released from further confinement in said hospital. If 
the court does not so find, the court shall order such 
person returned to said hospital. Where, in the judg¬ 
ment of the superintendent of such hospital, a person 
confined under subsection (d) above is not in such con¬ 
dition as to warrant his unconditional release, but is in 
a condition to be conditionally released under super¬ 
vision, and such certificate is filed and served as above 
provided, such certificate shall be sufficient to authorize 
the court to order the release of such person under such 
conditions as the court shall see fit at the expiration of 
fifteen days from the time such certificate is filed and 
served pursuant to this section: Provided , That the pro¬ 
visions as to hearing prior to unconditional release 
shall also apply to conditional releases, and, if, after a 
hearing and weighing the evidence, the court shall find 
that the condition of such person warrants his condi¬ 
tional release, the court shall order his release under 
such conditions as the court shall see fit, or, if the court 
does not so find, the court shall order such person re¬ 
turned to such hospital. 

“(f) When an accused person shall be acquitted 
solely on the ground of insanity and ordered confined in 
a hospital for the mentally ill, such person and his es¬ 
tate shall be charged with the expense of his support 
in such hospital. 

“(g) Nothing herein contained shall preclude a per- 
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son confined under the authority of this section from 
establishing his eligibility for release under the pro¬ 
visions of this section by a writ of habeas corpus. ** *” 

SUMMARY OF ARGUMENT 

This is an appeal from a judgment of conviction of mur¬ 
der in the second degree. The defendant does not raise any 
issue in his brief with respect to his commission of the 
crime, but he contends that the trial judge was required to 
direct a verdict of not guilty by reason of insanity. It is 
clear, however, that this contention is without merit first 
because on the evidence presented the issue of criminal re¬ 
sponsibility was properly submitted to the jury ( Durham v. 
United States, 94 U.S. App. D.C. 228, 214 F. 2d 862 (1954); 
Holloway v. United States, 80 U.S. App. D.C. 3, 148 F. 2d 
665 (1945)), and secondly because in the absence of a clear 
waiver by the defendant and consent of the Government 
the judge could not direct such a judgment without interfer¬ 
ing with the defendant’s right to trial by jury. 

The defendant’s contentions with respect to the judge’s 
charge to the jury on the defense of insanity are likewise 
without merit. The instructions on this issue were pre¬ 
cisely in accordance with the standards and directions given 
in Durham v. United States, supra. Defendant’s complaint 
really is that the trial judge did not tell the jury that he 
agreed with the defendant’s interpretation of the evidence. 
The trial judge of course was under no requirement to make 
any comment at all upon the evidence and his refusal to do 
so in this case was not error. Stewart v. United States, 94 
U.S. App. D.C. 293, 295, 214 F. 2d 879 (1954). Nor was it 
error for the trial judge to inform the jury of the opera¬ 
tion of Public Law 313 in the event the defendant was found 
not guilty by reason of insanity. Durham v. United States, 
No. 12810 (decided March 29,1956). 

The fact that the trial judge did not conduct a prelimi¬ 
nary hearing before admitting in evidence the defendant’s 
confession was not prejudicial under the circumstances of 
this case. There was no evidence that the confession was 
involuntary or at best a conflict in the evidence on this 
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point. It is clear that on such a record any issue as to the 
voluntariness or weight of the confession would have to be 
submitted to the jury for determination, and since that was 
done in this case reversal for failure to conduct a prelim¬ 
inary hearing is completely unwarranted. Tyler v. United 
States, 90 U.S. App. D.C. 2, 6,193 F. 2d 24 (1951). 

Nor did the trial judge abuse his discretion in refusing to 
grant a continuance or a mistrial because of the illness of a 
witness. The original purpose of calling this witness was 
satisfied when the records of his diagnoses of the de¬ 
fendant’s mental condition were admitted in evidence. This 
course avoided any possible prejudice to the defendant. 
There was no particularization of any other evidence the 
absent witness would give or any basis for concluding that 
it would be more favorable to the defendant than the actual 
diagnoses of his condition. Under these circumstances an 
indefinite delay in the trial or a mistrial was plainly unnec¬ 
essary. 

Finally it is apparent that the trial judge’s instructions 
on the crime of manslaughter "were correct. Since words 
alone obviously would not incite a reasonable man to com¬ 
mit homicide they are never regarded as adequate provoca¬ 
tion for the taking of a life. The trial judge’s instruction 
on this point were taken directly from the instruction ap¬ 
proved by the Supreme Court in Allen v. United States, 164 
U.S. 492, 497 (1896). The Allen case is in no w*ay distin¬ 
guished by the defendant, and it clearly is controlling here. 

ARGUMENT 


I 


The District Court Properly Denied the Motion for a Judgment 
of Aquittal by Reason of Insanity 

Appellant contends in his brief that because of the evi¬ 
dence at the trial the trial judge was required to direct a 
verdict of not guilty by reason of insanity. The Govern¬ 
ment ’s position is that no such judgment "was warranted by 
the record in this case. We base this position on two 
grounds; firstly, on the fact that the issue of criminal re- 
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sponsibility on the evidence presented was clearly for the 
jury, and, secondly, on the principle of law that a judge may 
not direct a judgment of not guilty by reason of insanity 
upon a plea of not guilty. 

A. The issue of criminal responsibility was properly sub¬ 
mitted to the jury for determination. 

In Holloway v. United States, 80 U.S. App. D.C. 3,4-5,148 
F. 2d 665 (1945), this Court pointed out that “the issue of 
the criminal responsibility of a defendant suffering from 
mental disease is not an issue of fact in the same sense as 
the commission of the offense.’’ The Court explained that 
the determination of responsibility is “nothing more than 
a moral judgment that it is just or unjust to blame the de¬ 
fendant for what he did. ” The Court concluded that to jus¬ 
tify a reversal of the jury’s judgment as to culpability, 
the “circumstances must be such that the verdict shocks 
the conscience of the court.” 

The principles of the Holloway case were fully indorsed 
in this Court’s decision in Durham v. United States, 94 U.S. 
App. D.C. 228, 214 F. 2d 862 (1954). In the Durham 
opinion the Court, after describing the new tests of insan¬ 
ity, stated that upon a claim of criminal irresponsibility, 
the relevant evidence “will go to the jury upon the ultimate 
question of fact which it alone can finally determine.” The 
Court expressly recognized in that case that in leaving the 
determination of the ultimate question of fact to the jury, 
“we permit it to perform its traditional function which, as 
we said in Holloway is to apply our inherited ideas of 
moral responsibility to individuals prosecuted for crime. 
...” In this view the Court was in complete accord with 
the Report of the Royal Commission on Capital Punish¬ 
ment (1953). In that Report, the Commission said: “In our 
view the question of responsibility is not primarily a ques¬ 
tion of medicine, any more than it is a question of law. It 
is essentially a moral question, with which the law is inti¬ 
mately concerned and to whose solution medicine can bring 
valuable aid, and it is one which is most appropriately de¬ 
cided by a jury of ordinary men and women, not by medi¬ 
cal or legal experts.” Id. at 100. 
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Appellant’s brief ignores these established principles. 
No effort is made to show that the jury’s verdict “shocks 
the conscience of the court.” Instead we are simply offered 
a roll call of the doctors who testified as if the mere volume 
of testimony made it controlling. The doctors, although all 
called by the defense, were hardly in complete agreement. 
On the contrary, the opinions they expressed w’ere directly 
contradictory in regard to the most critical issue on which 
they were questioned; namely, defendant’s mental condi¬ 
tion in June and July 1951, the date of the crime. On this 
vital fact six doctors stated that an opinion could not be 
expressed on the basis of their examination of the defendant 
and the available data. Despite this conclusion of the six 
experts, five other doctors stated that they could form such 
an opinion on the basis of the same type of examination 
and data. This conflict among the experts belies any re¬ 
quirement that their opinions be accepted as facts and their 
judgments as the gospel. 

No less serious than the experts’ disagreement as to the 
critical medical facts is their complete lack of qualification 
for making the moral judgments involved in determining 
culpability. “Legal tests of criminal insanity are not and 
cannot be the result of scientific analysis or objective judg¬ 
ment. There is no objective standard by which such a judg¬ 
ment of an admittedly abnormal offender can be meas¬ 
ured.” Holloway v. United States, supra. The psychi¬ 
atrist’s function is to inform the jury of the character of 
the accused’s mental disease or defect, but it is the jury 
which “will continue to make moral judgments. . . .” 
Durham v. United States, supra, 94 U. S. App. D. C. at 242. 
The problems of criminal responsibility should be the last 
to succumb to the type of mechanical jurisprudence recom¬ 
mended by appellant. Moral judgments, fortunately, can¬ 
not be stamped out by scientists like new TV sets. They 
must be thought out by the representatives of society who 
sit in the jury box; “they must be based on the instinctive 
sense of justice of ordinary men.” Holloway v. United 
States, supra. Directly contrary to appellant’s contention, 
this Court has emphatically declared that such judgment 
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by a jury of one’s peers cannot be “disturbed on the ground 
that it is contrary to expert psychiatric opinion.” Ibid.* 

Appellant’s misconception of the weight and function of 
testimony by psychiatrists leads him to minimize the im¬ 
portance of the lay testimony in the record with respect to 
defendant’s mental condition on the day of the crime. This 
testimony came from the only witnesses who had any first¬ 
hand indication of defendant’s demeanor and actions on the 
day of the crime. Unlike the psychiatric testimony, the 
opinions of the lay witnesses were not based on cursory 
examinations long after the event, or upon unverified in¬ 
formation furnished by the defendant (in one case by the 
defendant’s lawyers), or upon the assumption of the truth 
of highly disputed facts stated in hypothetical questions. 
It was based on personal observations of the defendant 
within minutes after he emptied his gun on his fleeing 
spouse. It was based on conversations with the defendant 
about the motives and actions leading to his crime before 
the defendant removed from his memory any recollection 
of the deed. These lay witnesses believed that the defend¬ 
ant was rational and of sound mind, and on the record in 
this case, there is no reason why the jury could not agree 
with them. 4 5 

4 Stone v. Stone, 78 U.S. App. D.C. 5, 8, 136 F. 2d 761 (1943), 
relied upon by appellant, has no application to the question of 
criminal responsibility involved in this case. Moreover, as dis¬ 
cussed in the text above, it is clear from the evidence summarized 
in the counterstatement of the case, supra, that the evidence on this 
issue was vague and qualified rather than “positive,” was disputed 
and contradicted rather than “uncontradicted,” and in some in¬ 
stances was plainly “improbable.” In State v. Moore, 42 N.M. 135, 
76 P. 2d 19, 34 (1938) the Court pointed out that the opinions of 
experts on the question of insanity “are not to be taken as conclu¬ 
sive. The judgments of experts or the inferences of skilled witnesses, 
even when unanimous and uncontroverted, are not necessarily con¬ 
clusive on the jury, but may be disregarded by it. 22 C.J. 728. The 
testimony of an expert is purely his opinion and is not testimony 
as to facts and is not conclusive, even when uncontradicted.” See 
also, Bell v. United States, 93 U.S. App. D.C. 173, 210 F. 2d. 711, 
cert, denied, 74 S. Ct. 682; Sprading v. United States, 91 U.S. App. 
D. C. 417, 198 F. 2d 528 (1952) cert, denied, 73 S. Ct. 100; 
Douglas v. United States, No. 12,795 (pending on appeal). 

5 No contention is made by the defendant that the lay witnesses 
were not competent to express their opinion of the sanity of the de- 
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Of course, the jury’s verdict does not necessarily require 
the conclusion that appellant was not suffering from a 
mental disease or defect at the time of the crime. The jury 
! could have found that the defendant was suffering from a 
mental disease, but that the crime was not the product of 
that disease. Such a determination by the jury, far from 
shocking the conscience of the court, would have been en¬ 
tirely reasonable. This is the area of consideration fur¬ 
thest removed from the basic medical data psychiatrists 
are equipped to discuss and most closely related to the 
moral judgment the jury is designed to proclaim. Eminent 
commentators have recognized the severe limitations on 
expert opinions on this issue. The Report of the Royal 
Commission on Capital Punishment points out that “There 
is no a priori reason why every person suffering from any 
form of mental abnormality or disease, or from any par- 
' ticular kind of mental disease, should be treated by the law 
as not answerable for any criminal offense which he may 
commit, and be exempted from conviction and punishment.” 
■' Id. at 99. Dr. Gregory Zillboorg, one of the most vocal 
critics of the pre-Durham insanity rules, has said that a 
1 psychiatric expert should be considered “as acting against 
the ethical code of his profession if he undertook to give 
an opinion as to the responsibility or irresponsibility of the 
accused. These are either purely moral or purely legal 
questions.” Zillboorg, The Psychology of the Criminal 
Act and Punishment 124-125 (1954). It was recognized by 
the experts who testified in this very case that there was 
not necessarily any connection between schizophrenia and 
the crime of murder. Dr. Cushard stated that it would 
require “very intensive investigation and examination of 


fendant on the basis of their observations. See Turner 1. American 
Security and Trust Co., 213 U.S. 257, 260 (1909), Connecticut 
Mut. Life Ins. Co. v. Lathrop, 111 U.S. 612, 620 (1893). See also, 
Weihofen, mental disorders as a criminal defense, 301-303 (1954). 
In Shaffer v. United States, 24 U.S. App. D.C. 417, 437 (1904), the 
Court pointed out that “when the witness is held to be competent, 
the question of the weight and value of his opinion, or whether it 
is of any value at all, is solely for the jury.” See also, Bell v. United 
States, 93 U.S. App. D.C. 173, 210 F. 2d 711, cert, denied, 75 S. Ct. 
682. 
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the person” to determine whether his mental disease 
caused him to commit a murder. No such intensive investi¬ 
gation of the circumstances of this defendant’s crime was 
made by any of the eleven psychiatrists who were called in 
his behalf. 

In view of these considerations, defendant’s preparation 
and execution of the crime and his statements and demeanor 
immediately thereafter assume paramount importance. 
“To command respect criminal law must not offend against 
the common belief that men who talk rationally are in most 
cases morally responsible for what they do.” Holloway v. 
United States, 80 U. S. App. D. C. 3, 4-5, 148 F. 2d 665 
(1945). Moreover, this common belief has at least some 
measure of scientific validity. Dr. Cushard in his testimony 
explained that whether a crime was the product of a mental 
disease would depend in part upon “the reason for the 
crime, logical or illogical.” The reasons for this crime 
were the reasons of a jealous husband or a defeated suitor 
unwilling to accept his rejection. These are the reasons of 
lovers who become murderers, not the ravings of schizo¬ 
phrenics driven by madness. Dr. Cushard also said that 
causation would depend in part on the type of abnormal 
ideas which the person has and whether or not they had any 
relation to the crime which is committed. The delusions the 
defendant described to the psychiatrists in this case were 
the main symptoms they relied upon for their opinions. Yet 
not one of these graphically described delusions, assuming 
the truth of defendant’s claims for the moment, had any 
connection with killing the defendant’s wife. They did not 
command him to hide a gun in the park. They did not force 
him to pull the trigger during the argument. They did not 
tell him to empty his gun on a figure in flight. And they 
do not appear to have suggested that he leave the scene 
after he discovered that his crime had been witnessed from 
across the street. 

It is abundantly clear from the evidence that the jury 
could find that the defendant killed his wife with malice 
aforethought, which is all that is required for a conviction 
of murder in the second degree. On this record, it is clear 


that the question of responsibility for defendant’s crime 
was properly submitted to the jury for judgment. 

i B. A court cannot direct a judgment of not guilty by reason 

of insanity 

The defendant in this case pleaded not guilty to the in¬ 
dictment. By this plea appellant put in issue not only his 
1 mental condition but also the facts with regard to the actual 
commission of the crime. The plea was not a mere gesture; 
it required that defendant be accorded a jury trial before 
■ he could be deprived of his liberty. 

Under Public Law 313, 84th Cong., 1st Sess. (1955), if 
a defendant is acquitted by reason of insanity, the trial 
court must order him confined in a hospital for the mentally 
ill. If a judge should direct a judgment of not guilty by 
1 reason of insanity the result under this law would be to 
' require incarceration of a defendant in a mental hospital 
without according him the safeguards of a jury trial. The 
result also would be to deprive the defendant of the right 
to have the jury determine that he is not guilty at all. 

1 Either consequence seriously infringes upon defendant’s 
i constitutional right to trial by jury. 

The Government most strongly suggests that direction 
of a judgment of acquittal by reason of insanity would 
violate the Sixth Amendment and therefore cannot be 
countenanced in any case. This result was reached re¬ 
cently hv Judge McGarraghy in United States v. Lay field, 
Crim. No. 423-55 (March 20, 1956). In that case the trial 
judge directed a verdict of not guilty by reason of insanity 
at the close of the Government’s case. As a necessary 
corrollary thereto an order was entered confining the de¬ 
fendant to St. Elizabeths Hospital for an indefinite period. 
Thereafter, on March 6, 1956, a petition for writ of habeas 
corpus was filed on behalf of the defendant which petition 
i alleged inter alia that the action of the Court in taking the 
case from the jury and finding him not guilty by reason 
of insanity was violative of the Sixth Amendment. On 
March 20, 1956, a hearing was held on the petition for 
habeas corpus, after which, as already indicated, Judge 
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McGarraghy ruled that under the Sixth Amendment a trial 
judge had no authority to direct a verdict of acquittal 
by reason of insanity and then to confine a defendant to 
a mental hospital. 

It is clear that there has been no waiver of the defend¬ 
ant’s right of trial by jury in this case. Waiver of a trial 
by jury becomes effective only upon the deliberate, intelli¬ 
gent, and understanding consent of the accused, consent 
of Government counsel, and sanction of the trial court. 
Rule 23(a) of the Federal Rules of Crim. Proc.; Patton v. 
United States, 281 U.S. 276, 299, 312 (1930); Taylor v. 
United States, 142 F. 2d 808 (9th Cir. 1944), cert, denied, 
323 U.S. 723; Irvin v. Zerbst, 97 F. 2d 257 (5th Cir. 1938); 
cert, denied, 305 U.S. 597; C.I.T. Cory. v. United States, 150 
F. 2d. 85 (9th Cir. 1945); Adams ex rel. United States v. 
McCann, 317 U.S. 269 277 (1942). Where but one of those 
factors ( e.g., consent by prosecution) is not present, jury 
trial must be had. C.I.T. Corp. v. United States, supra. 

Needless to say, in the instant case there was no de¬ 
liberate and express waiver of a jury verdict by the ac¬ 
cused, there surely was no consent by the Government, 
and the sanction of the trial court was neither sought nor 
obtained. In the face of this factual situation, a holding 
that an accused waives his right to a jury trial by raising 
the defense of insanity would fly in the face of the above 
cited authorities and would seriously impair a fundamental 
constitutional right. We submit, therefore, that a direction 
of a judgment of not guilty by reason of insanity would 
be unlawful. 

II 

The District Court Properly Charged the Jury With Respect 
to the Tests of Criminal Responsibility 

In Durham v. United States, 94 U.S. App. D.C. 228, 214 
F. 2d 862 (1954), this Court adopted a new test of criminal 
responsibility. The opinion of the Court described the 
broadened test as “simply that an accused is not criminally 
responsible if his unlawful act was the product of mental 
disease or mental defect.” Id. at 241. The Court directed 
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that in future cases trial courts should instruct juries in 
substance as follows: 

“If you the jury believe beyond a reasonable doubt 
that the accused was not suffering from a diseased 
or defective mental condition at the time he committed 
the criminal act charged, you may find him guilty. If 
you believe he was suffering from a diseased or de¬ 
fective mental condition when he committed the act, 
but believe beyond a reasonable doubt that the act 
was not the product of such mental abnormality, you 
may find him guilty. Unless you believe beyond a 
reasonable doubt either that he was not suffering from 
a diseased or defective mental condition, or that the 
act was not the product of such abnormality, you 
must find the accused, not guilty by reason of insanity. ’ ’ 
Ibid. 

The instructions of the trial judge in this case were fully 
in accord with the standards and directions given in the 
Durham decision. The judge instructed the jury that “an 
accused is not criminally responsible if his unlawful act 
was the product of a mental disease or of a mental defect.’’ 
He then defined for the jury the terms “disease” and 
“defect” giving these terms the precise meaning set forth 
in the Durham opinion. He went on to explain that the 
jury could find the defendant guilty only if they believed 
bevond a reasonable doubt that the defendant was not 
suffering from a mental disease or defect at the time he 
committed the criminal act with which he was charged or 
that the act was not the product of such mental disease 
or mental defect. He further instructed that the jury must 
find the defendant not guilty by reason of insanity unless 
they believed beyond a reasonable doubt either that the 
defendant was not suffering from a disease or mental 
condition or that the act was not the product of any disease 
or mental defect. Finally he told them that their task 
would not be completed upon finding, if they did, that the 
accused had suffered from a mental disease or mental 
defect. “He would still be responsible for his unlawful 
act if there was no causal connection between such mental 


abnormality and the act. ’’ The trial judge then summarized 
the instructions he had given, repeating to the jury that 
they would have to find the defendant not guilty by reason 
of insanity if they found that the defendant at the time 
of the commission of the crime with which he was charged 
“was suffering from a mental disease or defective mental 
condition, and that there was a causal connection between 
said mental disease or defective mental condition and the 
criminal offense with which the defendant was charged....” 

Appellant makes various complaints concerning the ade¬ 
quacy of these instructions. It is pointed out in his brief 
that the trial judge did not explain to the jury what was 
meant bv “causal connection”. The brief notes that in 
negligence cases there is a distinction between causal con¬ 
nection and proximate cause, and it is contended, accord¬ 
ingly, that the instruction given was equivocal. A similar 
contention is made in appellant’s brief with respect to the 
trial judge’s refusal to further instruct the jury with respect 
to the meaning of mental disease or defect. On this latter 
point, the brief states that the judge should have informed 
the jury that “even if they did not find that schizophrenia 
or dementia praecox was the ailment or mental disease which 
produced the homicide in question the mental defect which 
had been brought out in the testimony that he was a moron 
and retarded was a defect which they could find was a legal 
defense to the crime charged.” 

Neither of these contentions has merit. In Taylor v. 
United States, 95 U.S. App. D.C. 373, 379, 222 F. 2d 373 
(1955), this Court explained that “it is for the jury, not 
the judge, to decide whether a given psychiatric diagnosis, 
if accepted, brings the accused within the legal definition 
of insanity.” In Steivart v. United States, 94 U.S. App. 
D.C. 293, 295, 214 F. 2d 879 (1954), the Court similarly 
stated: “It was the jury’s function to determine from all 
the evidence, including the expert testimony, not only 
whether appellant suffered from an abnormal mental con¬ 
dition, but also whether the nature and extent of any con¬ 
dition from which it found him to be suffering was such 
as to relieve him of criminal responsibility under the stand¬ 
ards then prevailing.” Indeed, the Durham opinion itself, 
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which is cited by the Court in support of the proposition 
just quoted from the Stewart case, emphasizes that “upon 
a claim of criminal irresponsibility, the jury will not be 
required to rely on . . . [arbitrarily selected] symptoms 
as criteria for determining the ultimate question of fact 
upon which such claim depends. . . . The question will be 
simply whether the accused acted because of a mental dis¬ 
order . ...” 94 U.S. App. D.C. at 242. 

The same infirmities inhere in appellant’s further con¬ 
tention that the trial judge’s charge was erroneous because 
it did not contain the old right-and-wrong and irresistible 
impulse instructions. Any such requirement would be 
directly contrary to the central point made in the Durham 
case, which is that no arbitrarily selected symptoms of 
mental disorder should govern. The jury’s range of in¬ 
quiry may of course include whether the accused knew the 
difference between right and wrong or acted under the 
compulsion of an irresistible impulse notwithstanding the 
scientifically questionable relevance of these considerations. 
Durham case, supra, 94 U.S. App. D.C. at 242. But this 
does not mean that all the archaic verbiage of the very 
instructions repudiated by the Durham decision are to be 
resurrected whenever such testimony is uttered. It is clear, 
rather, that such testimony is simply to be considered by 
the jury in its determination of whether the crime was a 
product of a mental disease or defect. Right-and-wrong 
and irresistible impulse are no longer the defining terms 
of “criminal insanity”; they are simply bits of evidence 
from which the jury is to make its ultimate determination 
of “criminal responsibility”. 

We do not suggest that a trial judge would necessarily 
err if he commented in his instructions on the significance 
of particular evidence. 6 Federal judges in general enjoy 

6 It should be noted that the request for an instruction on the 
testimony that defendant was a moron was not made until after the 
jury had initially retired and then returned to the Court with 
questions. The giving of additional instructions has always been 
held to be within the discretion of the trial court. Allis v. United 
States, 155 U.S. 117, 123 (1894). This Court has stated that 
“While we think it is better to avoid, if possible, the practice of 
supplementary charges to the jury, the matter is one which is not 
forbidden by absolute rule, and the propriety must, in the nature of 


much more latitude than state judges in the freedom with 
which they may express their views of a case. The Stewart 
and Taylor decisions, however, expose the danger of such 
comments, and under no view of the function of a trial 
judge could it be reasonably contended that he must ex¬ 
press his own opinion as to the weight of evidence. Cf. 
United States v. Cohen, 145 F. 2d 82, 92-93 (2d Cir. 1944), 
cert, denied, 323 U.S. 799; Arwood v. United States, 134 
F. 2d 1007, 1011 (6th Cir. 1943), cert, denied, 319 U.S. 776. 
Properly analyzed, the defendant’s complaints about the 
instructions are no more than an expression of disappoint¬ 
ment in the trial judge’s failure to tell the jury that he 
agreed with the defendant’s interpretation of the evidence. 
There is no such requirement in the law, and appellant’s 
contentions therefore, must be rejected. 

The final contention made by appellant with respect to 
the correctness of the instructions on this phase of the 
case relates to the trial judge’s comments concerning the 
effect of a verdict of not guilty by reason of insanity. The 
trial judge, in this connection, read to the jury subsection 
(d) of Public Law 313, 84th Cong., 2d Sess. (1955) which 
states that a court shall order a defendant acquitted by 
reason of insanity “to be confined in a hospital for the 
mentally ill.” The trial judge then commented that “a 
person so found not guilty by reason of insanity is remanded 
to the hospital by virtue of the compulsion of the statute; 
and if the authorities subsequently certify that the individ- 

things, be left largely in the discretion of the trial judge.” Mendel- 
son v. United States, 61 U.S. App. D.C. 127, 130, 58 F. 2d 352 
(1932) . The refusal of a trial judge to give supplementary instruc¬ 
tions in response to questions from the jury has been repeatedly 
upheld. See e.g. United States v. Gershing, 96 F. 2d 882, 886 ( 7th 
Cir. 1938); Tyrrell v. United States, 200 F. 2d 8, 13 (9th Cir. 
1952), cert, denied, 73 S. Ct. 646. Here only one juror requested 
any additional instruction on this issue and there is no indication 
that either that juror or any other remained in doubt after the 
judge re-read his original charge. Under these circumstances it is 
clear for this reason also that the trial judge’s refusal to amplify 
the charge on this issue was not an abuse of discretion. Jordan v. 
Bondy, 72 U.S. App. D.C. 360, 366, 114 F. 2d 599 (1940); C.I.T. 
Corp. v. United States, 150 F. 2d 85, 91 (9th Cir. 1945). 
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ual is no longer laboring under a mental disability, then in 
the circumstances following procedures with which you are 
not necessarily required to be familiar, that person may 
be restored to society.” 

It clearly is proper for a trial judge to tell the jury that 
a defendant acquitted by reason of insanity must be com¬ 
mitted to a mental hospital and that such a person may be 
restored to society only if the authorities subsequently 
certify that he is no longer laboring under a mental dis¬ 
ability. Taylor v. United States, supra, 95 U.S. App. D.C. 
at 379; Durham v. United States , No. 12,810 (decided 
March 29, 1956). If such information -were not given to 
the jury they might assume that the defendant would 
remain in a mental hospital for the rest of his life or 
indefinitely. The rule advocated by appellant would pre¬ 
clude correction of this completely false impression and 
could have no effect but to prevent just verdicts. 

Reasonable jurors actually would assume that any per¬ 
son committed to a mental hospital would be released if 
subsequently found to be without mental disability, and 
that is all the trial judge said. There is no similarity 
between such an instruction and that condemned by this 
Court in the second Durham case, supra. In the second 
Durham case the trial judge told the jury that the defend¬ 
ant would “be released very shortly.” This was con¬ 
sidered very prejudicial by this Court because “it implied 
a warning that dire consequences might result from a find¬ 
ing that the defendant was not guilty by reason of insan¬ 
ity.” Id ., Slip Op. 4. No such -warning can be discerned 
from the completely different statement made here. On the 
contrary, the trial judge’s statements in this case amounted 
to no more than an explanation of the provisions of Public 
Law 313, and this is exactly in accord with what this Court 
recommended as a proper instruction in the second Durham 
opinion. 7 Accordingly there was no error in the instruc¬ 
tions in this regard. 


7 This Court said in this regard that “The jury should now be 
advised in accordance with Public Law No. 313 . . .” Id., Slip 
Op. 4n. 
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Appellant Was Not Prejudiced by the Failure o£ the Trial Court 

to Conduct a Preliminary Hearing With Respect to the 

Admissibility of His Written Confession 

Appellant contends that the trial judge committed re¬ 
versible error in failing to hold a preliminary hearing as 
to the voluntary nature of his written confession. Under 
the circumstances of this case, however, it is clear that this 
contention is without merit. The evidence at the trial left 
no doubt that any issues as to the voluntariness and weight 
of the confession would have to be submitted to the jury 
for ultimate determination. McAfee v. United States, 72 
App. D.C. 60, 111 F. 2d 199 (1940), cert, denied, 310 U.S. 
673. Since that is exactly what the trial judge did in this 
case, no prejudice resulted to the defendant because of the 
failure to first conduct a preliminary hearing. Tyler v. 
United States, 90 U.S. App. D.C. 2, 6, 193 F. 2d 24 (1951). 
Cf. Ercoli v. United States, 76 U.S. App. D.C. 360, 361-362, 
131 F. 2d 354 (1942). 

The Tyler case, supra, is controlling here. The appeal 
in that case was from a judgment of conviction for murder 
in the first degree. Tyler contended that his written con¬ 
fession had been coerced. This testimony was contradicted 
by the Government’s witnesses. The trial judge admitted 
the confession without conducting a preliminary hearing. 
This Court in its opinion pointed out that in view of the 
conflict in the evidence it was necessary for the Court to 
submit the question of the confession’s voluntariness to the 
jury. The Court concluded, accordingly, that the failure 
to conduct a preliminary hearing was not prejudicial: 
“Although the usual procedure of a preliminary inquiry 
by the judge was not followed, still in view of the issue 
which developed, it finally turned out that the matter had 
to be heard and determined by the jury. Obviously, there¬ 
fore, no harm was done by the fact that the evidence was 
heard in the first instance before the jury. Clearly, the 
defendant suffered no prejudice, for a preliminary hearing 
would have had exactly the same result.” Id., 90 U.S. 
App. D.C. at 6. 
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Furthermore, the evidence of appellant’s commission of 
the crime in this case was overwhelming, the principal testi¬ 
mony coming from two eyewitnesses. The written confes¬ 
sion “was merely cumulative in effect.” Schowers v. 
United States, 94 U. S. App. D. C. 374, 377, 215 F. 2d 764 
(1954). On this record, appellant’s contentions must again 
be rejected. 

IV 

The Trial Judge Properly Exercised His Discretion in Refusing 
to Grant a Continuance or a Mistrial Because of the Illness 
of a Witness 

Appellant contends that the trial court erred in refusing 
to grant a continuance or a mistrial when a proposed wit¬ 
ness became ill. It is settled that “the action of the trial 
court upon an application for a continuance is purely a 
matter of discretion, and not subject to review by this court, 
unless it be clearly showrn that such discretion has been 
abused. . . .” Isaacs v. United States, 159 U. S. 487, 489 
(1895); Neufield v. United States, 73 U. S. App. D. C. 174, 
178-179,118 F. 2d 375 (1941). “It would be an extreme case 
that would require a court to continue a case indefinitely 
for the purpose of procuring evidence, even if shown to be 
plainlv competent and material.” Fields v. United States, 
27 U. S. App. D. C. 433, 443-44 (1906). 

In accordance with these principles, the courts have fre¬ 
quently upheld the refusal to continue a trial because of the 
unexpected illness of a witness. In Payton v. United States, 
96 U. S. App. D. C. 1,2, 222 F. 2d 794 (1955), a co-defendant 
who had pleaded guilty became ill after the jury was sworn 
but before the presentation of any evidence. Although the 
appellant’s lawyer indicated that he wanted to call the 
original co-defendant as a witness, a continuance of the 
trial was refused by the trial court. On appeal this Court, 
described the point as “troublesome” because it was ap¬ 
parent the desired witness had material information and 
the defense had every reason to believe she would be present 
at the trial. Neverthless, the Court held that “In the ab¬ 
sence of clearer indication of the proof expected from 
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Smith [the witness] the denial of a continuance because she 
could not be present was not an abuse of discretion.” See 
also, People v. Pond, — Cal. App. —, 269 P. 2d 216, 222 
(1954); State v. Moorison, — Wash. —, 259 P. 2d 1105,1112 
(1953); and State v. Snow , — Ohio App. —, 32 N. E. 2d 36 
(1941), appeal dismissed , 134 Ohio St. 239, 16 N. E. 2d 275. 

Appellant cannot show on the record in this case an abuse 
of discretion with regard to refusal of the continuance. 
The witness involved was Dr. Smith, head of the neuro¬ 
psychiatric staff of the Medical Center for Federal Pris¬ 
oners in Springfield, Missouri. The defendant was confined 
at this hospital from January 18, 1952 until November 5, 
1952 (R. 319). The records of the hospital showed that D;r. 
Smith signed the diagnostic reports as chief of the neuro- 
psvchiatric services of the hospital (R. 320). It is evident 
from the record that the defendant’s purpose in calling 
Dr. i Smith as a witness, as was his purpose in calling the 
doctors on the staff of St. Elizabeths Hospital, was to 
have the Doctor testify as to the diagnosis made of the 
defendant’s condition while the defendant was at Spring- 
field (R. 312). 

Dr. Smith appeared in court on the morning of December 
19,1955, the fourth day of the trial (R. 483), but he became 
ill before taking the stand and was unable to testify (R. 
489). The next day, December 20, 1955, defense counsel 
told the court that it would be some days before Dr. Smith’s 
condition was diagnosed and that he would be in a hospital 
in New York for at least two w r eeks (R. 636). 

Defense counsel formally moved for a continuance until 
Dr. Smith or a Dr. Kimler, w r ho had also treated defendant 
at Springfield, were produced (R. 644-645). The reason 
given in the formal motion for a continuance as to Dr. Smith 
was that he “w r as ordered to appear and was personally 
served.” (R. 644). The reason given for a continuance as 
to Dr. Kimler in the formal motion for a continuance was 
that he was “represented to us as a person thoroughly 
familiar with the defendant, and a person who treated the 
defendant, and who made the diagnosis.” (R. 645). The 
trial court upon inquiry was informed by defense counsel 
that the reports of the Springfield Hospital would reflect 
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the doctors’ examinations and diagnoses, and he accord¬ 
ingly denied the motions (R. 645-646). The motions were 
later renewed and again denied (R. 711-712). Then in order 
to avoid any prejudice to the defendant, all of the reports 
made at the Springfield Hospital including diagnoses made 
by these doctors were admitted in evidence without objec¬ 
tion by the Government (R. 714, 722-763). 

It is evident from this review of the situation in the trial 
court that the trial judge did not abuse his discretion in 
refusing a continuance. The record makes it obvious that 
the original reason for calling Dr. Smith was the necessity 
for presenting the Springfield reports on the defendant 
through one of the participating doctors. It was only after 
it became apparent that Dr. Smith would not be able to 
testify that any suggestion was made that Dr. Smith and 
Dr. Kimler might contradict their own diagnoses, and there 
never was any particularization by the defendant of any 
basis for this suggestion. Apart from the original necessity 
for having the doctors testify as to the Springfield diag¬ 
noses, there was not in this case that clear indication of the 
proof expected from the absent witness which would war¬ 
rant a continuance. Payton v. United States, supra, 96 
U. S. App. D. C. at 2. It was not even stated, for example, 
that these doctors could give any opinion as to the defend¬ 
ant’s condition on the day of the crime, or whether such an 
opinion, if it could be expressed, would be favorable or un¬ 
favorable to the defendant’s position. If continuances were 
required merely to allow defendants to engage in fishing 
expeditions in examining their own witnesses there would 
be “no end to delays in criminal cases.” Neufield v. 
United States, supra, 73 U. S. App. D. C. at 179. The only 
possible substantial basis for the requested continuance in 
this case was completely obviated when all of the reports 
of the Springfield Hospital were admitted in evidence 
directly, without requiring that the doctors who made the 
reports submit to cross-examination by the Government. 
This procedure avoided any prejudice to the defendant and 
was eminently fair. On this record, it is clear that appel¬ 
lant’s contention is without merit. 
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The Trial Judge's Instructions on the Crime of Manslaughter 

Were Correct 

Manslaughter is distinguished from murder by the ab¬ 
sence of malice. Fryer v. United States, 93 XJ.S. App. D.C. 
34, 38, 207 F. 2d 134 (1953), cert, denied, 74 S. Ct. 135. It 
occurs when a killing is done in “heat of passion'' engen¬ 
dered by adequate provocation. Bishop v. United States, 
71 U.S. App. D.C. 12, 136, 107 F. 2d 297 (1939). The provo¬ 
cation must be sufficient to cause an ordinary, reasonable 
man to commit the homicide. Ibid. Words alone, regard¬ 
less of the circumstances, obviously would not incite a 
reasonable man to murder, and they are therefore never re¬ 
garded as adequate provocation. Allen v. United States, 
164 U.S. 492, 497 (1896). Murder, not manslaughter, is 
involved in “all cases of homicide, however sudden, which 
are attended with such cruel circumstances as are the 
ordinary symptoms of a wicked, depraved or malignant 
spirit, or . . . with such circumstances as carry in them the 
plain indications of a heart regardless of social duty, and 
fatally bent on mischief. Foster, Cr. Law, 257 ... If the 
punishment inflicted by the party killing be outrageous in 
its nature or continuance, and beyond all proportion to the 
offenses, it is rather to be attributed to the effect of a bru¬ 
tal and diabolical malignity, the genuine malice of the law, 
than of human frailty; and therefore the crime will amount 
to murder in such cases regardless of the provocation.” 
United States v. Cornell, Fed. Case No. 14867,25 Fed. Cases 
646, 649 (1819) (Story, Circuit Justice). 

Appellant complains only of that portion of the trial 
judge's instructions on manslaughter which stated that suffi¬ 
cient provocation “canot be produced by mere words, be¬ 
cause words alone do not excuse ever a simple assault. Any 
vrords offered at the time do not reduce the grade of the 
killing from murder to manslaughter.'' This language, how¬ 
ever, is taken directly from the instruction approved by the 
Supreme Court in Allen v. United States, supra. No basis 
whatever is offered in appellant’s brief for overturning this 
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precedent except its supposed inconsistency with a “pro¬ 
gressive” opinion of the State court of Missouri. The fact 
is that not even the case relied upon by appellant supports 
his position since in State v. Liolios, 285 Mo. 1, 225 S.W. 
941, 946, 947 (1920), the court, contrary to the indications 
in appellant’s brief, held that the facts in that case did not 
warrant the giving of an instruction on manslaughter. The 
text of American Jurisprudence is also cited by appellant 
to no avail. That treatise likewise states that mere lan¬ 
guage is not regarded as sufficient provocation, and it adds 
that “The character of the words or conduct has no bearing 
on the question of sufficient provocation.” 26 Am. Juk., 
Homicide § 29. 

Finally, it is contended that a special instruction on prov¬ 
ocation was necessary in this case because appellant is not 
“What the law might denominate as a reasonable, prudent 
man since he had a long history of insanity and the testi¬ 
mony show that he suffered from a mental defect and that 
he was a moron.” (Appellant’s Brief 22-23). A similar 
contention was directly rejected by this Court in Hart v. 
United States, 76 U.S. App. D.C. 193, 195, 130 F. 2d 456 
(1942). In that case the Court explained that 

While sympathy, might at first glance suggest a more 
lenient rule for persons of low mentality or unstable 
emotions, the result woud be disastrous in the uncer¬ 
tainty of its application. The rule suggested by ap¬ 
pellant would become a refuge for ill-tempered irre¬ 
sponsible citizens; it would put a premium upon lack 
of self-control and would penalize the reasonable man, 
the prudent man, because of the restraint which he prac¬ 
tices in his dealings with his fellows. 

The authority of the Hart case is not questioned in appel¬ 
lant’s brief, and it is clearly controlling here. See also, 
Bishop v. United States, supra; Jackson v. United States, 
48 U.S. App. D.C. 272, 278 (1918); United States v. Lee, 4 
Mackey’s Rep. 489, 495-496,15 D.C. 489 (1886). 

Appellant’s contentions on this phase of the case are with¬ 
out merit. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of conviction of second degree murder be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 

Milton Eisenberg, 

Assistant United States Attorneys. 
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